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What Do Couples Really Want, Anyway?


A Case Study in Interest-Based Negotiation


By John Bertschler, PhD and Judge Kathleen O’Malley








Abstract: This case study shows an application of the principle of Interest-Based Negotiation vs. Position-Based Negotiation (Fisher and Ury, 1981) to a case of post-decree divorce mediation. It also shows how the principles of collaborative mediation can produce results very different from those expected in the traditional adversarial litigation process.  The differences represent considerable savings in time and cost to the former spouses, the maintaining of a collaborative parenting relationship between former spouses as opposed to the creating or worsening of conflict between them, and the correct diversion of a petition for amending a judgment entry from a busy court docket to a mediation venue.  Views from a mediator and sitting judge are exchanged.


													


John Bertschler, PhD is a psychologist and mediator in private practice in Independence, Ohio.  He has practiced divorce, family, and organizational mediation since 1996. www.ncsmediation.com





Judge Kathleen O’Malley is a sitting judge in the Court of Common Pleas, Domestic Relations Division, Cuyahoga County (greater Cleveland) Ohio.


____________________________________________________________________________________





Dr. Bertschler:  At the time the case of Jim and Elaine (names fabricated for confidentiality) came to mediation, they had been divorced four years following a six-year marriage. Their divorce had been handled as a relatively uncomplicated, uncontested dissolution in their local county court, and for the ensuing four years they had abided amicably by the terms. 





These terms included a Parenting Agreement involving the raising of their son Jason, age nine when I met his parents.  Jason lived most of the time with his mother, the custodial parent, a half-hour drive across town from the home of his father whom he saw several days each month.





When I met the parents, I knew nothing of their case except that they had been divorced, that they had returned to court years later, and that the post-decree case had been referred as a matter of routine to mediation before the case would be heard in court.

















The first time I met Jim and Elaine, the mood in the room was as palpable as it was predictable.  Former spouses sat at the far ends of an oblong conference table, staring coolly at each other.  I introduced myself, briefly explained the mediation process, set a few ground rules, and asked what brought them to mediation.





Jim spoke first.  “Custody,” he said tersely.  “She’s got it; I want it.”  He explained that their original parenting plan had named Elaine the custodial parent which at the time seemed to work adequately for both parents.  Now, Jim had petitioned the court for custody of Jason. He retained an attorney who advised him that such a petition would likely result in a courtroom battle lasting six to twelve months and for which the attorney would charge a $15,000 retainer.. When Jim agreed to proceed, the initial petition shocked Elaine into action, retaining her own legal counsel at a similar cost.





Beyond the financial cost, the attorneys explained that much of the process of seeking a change of custody would involve explanations by the father and his counsel to the court regarding how the current custody arrangement was serving the child badly, how his physical or emotional well-being was being damaged, and how the father was more fit than his ex-wife to be the primary, custodial parent.





The mother reported that her attorney had advised her to expect such an attack. She found that she could expect psychological interviews and testing of all three persons, interviews of collaterals such as teachers and neighbors, visits by social workers, examination of school and medical records, and in general a very significant intrusion into the private lives of all three of them.





Not surprisingly, both were willing to go to war for what they wanted, and the previously civil, cooperative parenting relationship between them had dissolved into distrust and mutual recrimination.





I asked them to describe the existing arrangement, including any comments on how it had been working for all three of them.  To my surprise, both parents described a generally acceptable division of companionship time.  Most other particulars of the parenting plan also seemed to be working.





It was at this point that I asked the question that neither attorney had bothered to ask.  “Jim,” I asked in a very matter-of-fact fashion, “how would your day-to-day life with your son be different if you had custody?”





With no hesitation whatever, Jim answered that he would be able to pick his son up directly from school.





“And...?” I prompted.  I was stunned to find he could not think of a single additional thing.  I asked for elaboration.





Jim explained that their son’s school was about midway between his house and his ex-wife’s house, the two residences being 12-13 miles apart.  When it came time for Jason’s companionship time with his dad, Jason would ride the bus home from school, and Jim would pick him up at his mother’s place.  The round trip was a dozen miles farther than it would be if Jim picked up Jason at school, and Jim was irked that the trip involved passing the school twice.  Jim went on to say that if he were the custodial parent, he could avoid all this unnecessary driving for him and avoid the bus ride for Jason.  He could pick Jason up directly from school instead, saving a lot of driving and a lot of time.





“And why don’t you pick up Jason from school now?”  I went on, so incredulous that I could barely ask the question.


“The school won’t release a student to anyone not approved by the custodial parent,” he explained.  “She’s the custodial parent, so she writes the list kept in the school office.  She’s on the list, her sister is on the list, her mother (Jason’s grandmother) is on the list, even her new boyfriend is on the list.  But I’m not, so the school won’t let Jason come with me, and I have to do all the extra driving just to get him to come spend time with me.”





I looked for some comment from Elaine, who sat at her end of the table with an expression that tacitly said, “And your point is….?”





After some further time and some pretense of jotting down brilliant notes, I asked Jim what other changes would take place if he became the custodial parent.  He shrugged and could not name another. 





I asked Jim if he had ever discussed this matter with Elaine and asked to be included on the list.  Incredibly, he had not.  “You think we might ask her now?” I suggested.  We looked at Elaine, who simply shrugged and said, “It’s fine by me.  I don’t care if you pick him up at school when it’s your turn.” 





Elaine agreed to add his name to the list the next time she went to Jason’s school.  This negotiation was settled, and the two or three other very minor agenda items were dealt with expeditiously.  The entire conversation required less than a half hour.


 


Amazingly, this matter had nearly gone to court when all that was needed was a brief, cordial, frank discussion between the principals.  But Jim had made the assumption that the only way to get what he really wanted was to gain custody and control so that he could make all such decisions. Likewise, Elaine never thought to ask why Jim suddenly wanted custody and responded in knee-jerk fashion by preparing to defend herself in court.  For whatever reason, neither attorney had bothered to inquire as to the reason behind this request for change of custody.





This is a classic (if extreme) case of what Fisher and Ury (1981) described as the difference between position-based negotiation versus interest-based negotiation.  The disputants’ stated agenda (each one’s stated position) revolved around the legal fact of custody.   Jim was willing to endure expense, intrusion, and no doubt the deterioration of the parenting relationship in order to gain custody which is what he believed he wanted.  Elaine was similarly willing to go to war to keep what she thought Jim was trying to take from her.





None of the four principals (parents and attorneys) thought to inquire as to Jim’s real interest in the matter, namely why he wanted what he said he wanted or what he really hoped to gain in this negotiation.  When a mediator made this simple inquiry it was quickly determined that he could get what he wanted with no cost to Elaine, with no substantial change in their companionship schedules, and without the financial and emotional cost of a court battle which would have harmed all three of them significantly.





Jim and Elaine benefited doubly by avoiding a needless battle and by learning that ordinary, frank communication could help prevent further near-catastrophes such as this.  Jason benefited by not seeing the two most important people in his life go to war, in which he might become “collateral damage.”  The court benefited by avoiding a months-long trial that never needed to happen.





In cases such as this, we also see the fundamental assumptions of the legal system, which seem to work the same way (adversarial and litigious) whether that is the best way to resolve a case or not.  Attorneys are taught to advocate vigorously for their clients and seem to assume that the adversarial process is the “default” or “first-response” method of choice.  The simple process of sitting down with clients, talking with them, listening to them, getting them to communicate with each other, and finding out a little more about their needs, is relegated to the world of Alternative Dispute Resolution which is not only considered “elective” learning in most law schools but may rarely be considered as a serious option in the real world of legal practice.





In mediation the assumptions are quite the opposite.  We assume that in most cases, disputants would rather resolve differences in a way that is civil, expeditious, inexpensive, and cooperative, one that maintains rather than damages the relationship that may need to survive the dispute.  So our “default” method of choice is to find out what disputants really want (their interests) and to help them work cooperatively to see that those interests are served.  When these assumptions are wrong and mediation is not a workable dispute resolution option, it is a simple matter to resort to the traditional legal process with little additional time or expense for having made the effort to mediate.  Sadly the converse is not so true, as it may be difficult to sit down and “reason together” once the adversarial process has begun.





Judge Kathleen O’Malley:  House Bill 303 enacts Revised Code 2710 known as the Uniform Mediation Act (UMA).  The UMA was developed through a joint study and drafting effort by the National Conference of Commissioners on Uniform State Laws and the American Bar Association.  The UMA provides guidance for mediation practice in the areas of confidentiality, privilege, and disclosure of conflicts of interest.  





According to Black’s Law Dictionary, Sixth Edition, litigation is a “judicial contest.”  The notion of contest necessitates winners and losers.  But there are no winners in divorce.  





The role of Domestic Relations Court is to serve families as they navigate the waters of marriage termination.  While it is true that marriages terminate, families do not.  Constructive navigation of the turbulent waters of divorce requires a different paradigm.  





I believe that mediation offers the best alternative to the judicial contest model as evidenced in Dr. Bertschler’s narrative.  The situation in his abstract represents an all too common situation.


Unfortunately, people litigate when they should mediate and negotiate.  Domestic Relations has a very specific mandate—to determine the best interest of the children, sharing out of assets and debts.  Consequently, our guiding principle is the pursuit of equity as opposed to strict adherence to the rule of law.
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